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IA/ORDER
PER S.S.Godara, Judicial Member:-

This Revenue’s appeal for assessment year 201hdlBenges Commissioner
of Income Tax (Appeals)-9, Kolkata’'s order dated0312016 passed in case No.
749/CIT(A)-9/Cir-32/2014-15/Kol, reversing Assessi@fficer's action disallowing
assessee’s commission paid6fl,56,694/- as well as partly restricting sectidi 5
deduction disallowance t842,39,181/- out 0R56,52,242/-; respectively, involving
proceedings u/s. 143(3) of the Income Tax Act, 196%hort ‘the Act’

Heard both the parties. Case file perused.

2. Learned Representatives take us the CIT(A)'sildet discussiongua the

former issue of assessee’s commission expenditsaiavance reading as under:-
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“ 4.2 Ground No.2: This ground is against the disaoce of commissions expenses of
Rs.51,56,694/- claimed by the assessee as a dewluaticomputing the income. | have
perused the assessment order and considered thenvsubmission and oral submissions
made by the Authorised Representative of the appell find that the assessee is engaged in
the business of man power recruitment under hipnetary concern Ms Career Probe. On
perusal of the audited accounts of the year undersideration | find that the books of
account of the concern were duly audited u/s44ABe@income Tax Act 1961. The appellant
had a gross receipt of Rs.198.70 Lakh and agahistthe appellant had earned a net profit
of Rs45.34 Lakh. The appellant had claimed comamssixpenses of Rs.79.55 Lakh as
expenses in the profit loss account. The AO issoédes to the persons who were placed by
the appellant to verify if the party to whom consios was paid had rendered any services.
As per the AO all these parties refused using émeices of the commission agent and hence
while assessing the appellant disallowed a sums®R56,694 on account of commissions
expenses and held that the assessee failed tdisktHiat the expenses were incurred for the
purpose of assessee business.

4.3 | find that the assessee has fled the detaitk evidences with respect to the parties to
whom the commission was paid. The details availzolede:
(a) Name & address of the Agents
(b) PAN details of the Agents
(c) Bill issued by the Agents
(d) Detail of the services rendered i.e. name ofdidate and to which company the
candidate was placed.
(e) TDS on the payment to agents was duly dedasteer law
() The payments to the agents were made by acpayee cheque the gents whose
commissions the AO disallowed as not for the puwrmddusiness were as follows:

SI.No. | Name of commission agents PAN Gross
commission
1 Pradip Jiswal ACXPJ 1983G 5,00,000
2 Ragav Trust AAATR 3121P 5,00,000
Rahul Trust AAATR 4724Q 5,00,000
4 Urmila Devi Jiswal AGHPJ 0842Q 2,30,000
5 Reema Jaiswal AJNPJ 7607C 2,20,000
6 Kiran Jaiswal AKYPJ 5714C 1,25,000
7 Ashok Kr Jaiswal ACWPJ 3917D 3,00,000
8 Jayant Jaiswal AKYPJ 5737F 1,25,000
9 Seema Jaiswal AILPJ 3705A 3,00,000
10 Durgadas Karmakar AAFHD 9208Q 2,00,000
11 Sujata Karmakar ATGPK 0744 G 1,50,000
12 Manas Kanijilal AFCPK 7807G 3,00,000
13 Parth Pratim Bhattacherjee ADVPB 8331 P 85,000
14 Kabita Jaiswal AILPJ 3706D 3,25,000
15 Triveni Prasad Jaiswal AGHPJ 0841P 2,25,000
16 Anil Kr Bhuwalka AACHA 5021M 1,20,000
17 HUF AQZPB 3362M 3,15,000
18 Rahul Bhuwalka BBJPB 7165G 1,85,000
19 Avisek Bhuwalka Rohit Bhuwalka BCCPB 7484G 1,80,000
20 Sunil Kr Bhuwalka AAFHS 5744G 2,00,000
21 Plentitdude Inc AAMFP 2628M 22,286
22 Manjula Chndrasekher AMWPK 7829D 34,438
23 Omprakash Yadav AAJPY 8595K 90,000
Total 51,56,694
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In the assessment proceedings the AO has issuma@siois 133(6) of the IT Act 1961 to the
allowing persons whom were placed by the appebett the responses to the notice issued
by the AO are also available in the table below:

S.No.| Name of the candiddte Placement feé@smmissio] Remarks
received paid

1 Rohit Dhondy 4,14,166.67 5,00,000 Commission piaid
more than placement
fees received

2 Vineet Chhabra 34,82,925.00 4,50,000 Not referrethy
anyone

3 Mark Poply 9,60,000 4,50,000 Refused haying
utilized your services

4 Rajiv Bhatia 8,50,170.00 4,25,000 Not referred by
anyone

5 Suresh Kasi 5,95,833.34 3,50,000 Not  referred | by
anyone, specifically
denies knowing the
person to  whom
commissions has
been paid

6 Deepti Verma 7,33,480.00 3,50,000 Refused having
utilished your
services

7 Vinod Zutshi 6,49,425.00 3,00,000 Not referred by
anyone

8 Nagendra ED 2,86,500.00 85,000 Not  referred | by
anyone

9 Ankhi Das 10,18,155.00 5,50,000 Refused having
utilized your services

10 Subhayu Basu 16,00,000.00 8,00,000 Not  referrduy
anyone

11 Seema Trivedi 4,60,000.00 2,00,000 Not  referredy
anyone

12 Dhananjay P Kulkarnj 1,81,250.00 56,694 Reused hav|ng
utilized your services

13 Katyashini Sivaraj 3,41,000.00 90,000 Not reddrr by
anyone

12 Dhananjay P Kulkarnj 1,81,250.00 56,694 Refused hav|ng
utilized your services

13 Katdyashini Sivaraj 3,41,000.00 90,000 Not nefdr by
anyone

4.4 1 find that the assessee is engaged in manolaeement. In this business, as explained
by the appellant the business process of the amsés$o place senior level executives in very
big corporate houses. The assessee first takes ralaie from the company to place the
required manpower. Then the assessee starts th@awnan search. The human resources
required being very senior level official, the e most of the times cannot advertise
openly for the manpower requirements. This is meglito ensure confidentiality of such
information being shared in general public. Theessge uses data base available on portals
like Naukri.com etc but as the profile of the calades being in very high positions, such
quality of data base is not available most of tinees. It is a common knowledge that good
guality manpower is pouched by companies. In fantyrsenior bureaucrats are also being
poached by the Corporates. Therefore given theosgmbfile and sensitive position of the
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companies and candidates the nature of the assedsgsiness is such that it has to rely on
discreet information. Such discreet informationaigilable directly from the prospective
candidate who meets the requirement of the cliet iz ready to leave his/her present
assignment and take a new job. Only if this infdiomais available then the assessee is able
to move further. This information is available onlith the persons who has direct knowledge
that a particular candidate is interested in leayihis/her existing job or such information is
available indirectly i.e. a close associate of greposed candidate reveals such information
about the interest of the candidate to change dlis JThis is the most important and vital
information in the business of the assessee. Tdles of sharing information about the
candidate being available for change of job is #&y in this business. The assessee had
claimed to have made payments for these servicik®tsaid agents or persons giving leads.
Unless the person to whom the payment was madeaetasxamined no adverse inferences
could be drawn. The AO in this case failed to make inquires with the commission gents.
Thus the AO failed to make any inquiries with tbenmission agents. Thus the AO failed to
understand the entire business process and the 8@ failed to correctly investigate the
matter. U9nelss the agents were not examined bj@é was not possible for him to come
to a finding with respect to the fact that the exges were incurred for the purpose of the
business or not. | find that on this very issue #Assessing Officer has not brought any
evidences against the assessee. In my opinion@eafnot, merely on the inquiry with the
candidates come to the conclusion that the comomssixpenses were not incurred for
business. Impugned order rather find that the inguvith the candidate was irrelevant is
also demonstrated by the assessment order itseffugned order find that the most of the
candidates have stated that they have not utilthedservices the appellant itself. If this is
true then the commission receipt of the appellantaliso not arising or accruing from
placement of these candidates. While the compavtiese these candidates were placed have
paid the appellant the commission and the samedubsassessed and accepted by the AO.
The AO is thus accepting the income of the appetiarincome from placement fees despite
the fact that the candidate had disputed that thpeHlant and not render any services. This
shows that the candidates are even disputing thlat of the assessee in the placement. This
fact rather demonstrates that the candidates haadéyaware and or hardly keep in mind the
persons who were involved in their placement. khstircumstances it the AO is not justified
in to expect that a candidate would remember whdazted him for his placement job which
took place 2-3 years ago. This appears to be mexhpossible in the facts and circumstances
of the case. In most of the cases the placememtsagepresent themselves as representative
of the company. As far the candidate is conceheei$ interacting with the representative of
the company. The candidate is not concerned ip#reon contacting him is an employee of
the company or an outsourced agency. The assesseeslied on various case laws. | find
most of the case laws apply to the case of thellampdrence the same are not once again in
reproduced in the order. | find that the appelltuais made the commission by account payee
cheques, the appellant has produced full detailsoshmission expenses including complete
details including payment by cheques bills andpiecits income tax PAN details, the name of
candidates and their CV and the job to which theyenwplaced was also provided | thus find
that the AO failed to carry out any relevant enguir this respect. | find that in the preceding
year i.e. assessment year, the assessee was engagesl same business and also taken
services from the parties and paid commission éotland no disallowance was made by the
AO. | also find that in AY 2013-2014 the assessse was assessed u/s.143(B) of the IT Act
1961 by the same office and the commission expgesgsvere duly accepted in scrutiny
assessment and no disallowance were made. | tmerbfdd that the commission expenses
were incurred for the business of the assessee Hbikble Supreme Court has held in the
case of Sasoon David & Co. Pvt. Ltd. vs. CIT, IR P61 that it is for the assessee to decide
whether any expenditure should be incurred in therge of his or its business. It was also
held by the Bombay High Court in CIT vs Sigma Rainid 188 ITR 6 that payment of
commission is an allowable expenditure if the s&mecurred wholly and exclusively for the
purpose of business carried on by the assesseeblddaujarat High Court in the case of
Swastik Textiles Co. Pvt. Ltd. 150 ITR 55 uphel thntention of the assessee about
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allowability of commission payment on the grounat tinere was no evidence to support the
finding of the Tribunal that services had not beendered by the commission agents.
Hon'ble Supreme Court has also held in the casébfnraj Giriji Raj Narshingh Raj, 91
ITR 544 that it was for the assessee to decidebesi/to protect his own interest and it was
not open to department to prescribe what expenglitie assessee should incur and in what
circumstances he should incur such expenditure.

4.5 in the case of the appellant there is no disgotthe fact that the assessee has made
payments towards commissions to the above-namdi@pay way of account payee cheques
and deducted TDS thereon. These parties have owdithe transaction. All these parties
are Income Tax assessee and all such details wareg before the AO by the assessee.
Considering the above cases and the facts of the bafore us, | am of the considered view
that the disallowance made by the AO is not jestifil hold that the said expenditure has
been incurred by the assessee in the course tfusisess and it is for assessee as to how to
run his business. The Department is not justifeedtate that there was no need to appoint
commission agent and, therefore, expenditure irm@lwas not required. | therefore hold that

the said expenditure is an allowable expenditutés Ground is allowed.

3. We have given our thoughtful consideration tealricontention. Learned
Departmental Representative reiterates assessimdimgs that the assessee’s alleged
commission agents did not support its case duheg tespective statements. We find
no merit in the instant argument. It has come @onekthat this assessee is engaged in
highly level employees’ requirement business. Helated income from the said
business activity amounting &198.70 lakh along with commission 879.55 lakh
debited in the profit and loss account. The Assgs6ifficer disallowed a part thereof
to the extent of the impugned sum 3§1,56,694/- mainly on the ground that the
corresponding parties did not support his case. Mé&ke it clear that all the
corresponding payments have been subjected to Wh&,ever necessary. There has
not been any enquiry on part of the Assessing &ffto find out as to whether all
these parties who have not supported assessee'shiaas claimed the corresponding
TDS credit or not is respective tax records. Cadiphath this, we find that the
Assessing Officer has also not carried out the sssrg verification on assessee’s
ultimate customers/clients who have appointedhighly qualified personnel through
the assessee. The Revenue further fails to releuffatt that similar commission
payments have already been accepted as allowakdéten assessment years (supra).
We therefore take into account all these facts amdumstances to uphold the
CIT(A)'s findings deleting the impugned disallowacunder challenge. The

Revenue’s instant former substantive ground faitoedingly.
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4.

This leaves us with Revenue’s latter grievaneekisig to revive Assessing

Officer’s action disallowing u/s 54F deduction at&id 0f356,52,242/- as reversed to
the extent oR42,39,181/- in CIT(A)’'s order under challenged alfofvs:-

“4.6 Ground No.3 & 4: Both these grounds are intited and hence they are taken
up for disposal together. This ground is againgt thjection of the claim u/s. 54F of
the Income Tax Act for Rs.56,52,242/ The briefsfattthe case is that the assessee
sold a land at Hasur Sarjapura Road, Bangalore R%.2,52,00,000 against this he
paid a brokerage on sale for Rs.3,60,000. Thustiesale consideration as per the
assessee was Rs.2,48,40,000. The assessee hadsedrthis property in the year
2005-2006 for a consideration of Rs.47,44,163 drelihdexed cost of the property
was determined at Rs.74,93,295. Thus the capitahsgavas determined at
Rs.173,46,704/-. Out of this the assessee inveR$60,00,000 was deposited in
bonds eligible u/s. 54FC of the IT act 1961 andidhlance amount of capital gains of
Rs.1,23,46,704 was liable for tax. Out of this antdhe assessee claimed that he had
invested a sum of Rs.8093,855 in constructionresalential house and accordingly
the assessee claimed a deduction u/s.54F of thdoAdRs.56,52,242 and on the
balance amount of capital gains for Rs.66,94,4&labksessee offered the same to tax
and paid the tax thereon.

4.7 In the assessment proceedings the AO issuétksi@nd obtained the sanction
plan and found that the building was sanctionedcasmimercial cum residential
building. The AO show caused the assessee to exgplaiissue to this the assessee
submitted that the plot was residential and theraswno demarcation of the
commercial and residential portion on the date whke return was filed as the
building was under construction at that time. Thine appellant stated that he was
advised to claim on the entire amount. Howeverhim assessment proceedings the
appellant submitted that the deduction may be idstit to the residential portion of
the said house.

4.8 The AO however was of the opinion that as thielibg was both residential and
commercial the deduction u/s 54F of the Act was apmtlicable and hence the
disallowed the entire claim of the deduction magéhe appellant. The AO also had
issued commission to the ITO Bangalore the visitsite and the said ITO on visit to
the found that the building was in a structure foand had a glass facade. Without
observed that the building comprised of basemdhi&rea, ground floor, first floor,
second floor terrace and lift and as per the AO 2ffloor was only residential. The
AO then held that as per his estimate the cosbostrtuction of 2 floor was to be
determined by dividing the entire area for the 8ung including terrace and lift room
etc and the cost for the second floor was to benastd at 15% lower than the
average cost. The AO thus held that even if theictemh was to be allowed the
deduction should be Rs.14,98,481 instead of R25613.

4.9 | have perused the assessment order and coedidiee written submission and
oral submissions made by the Authorised Represeatat the appellant. | find that
the building was sanctioned as residential and cencial building however on
physical verification of the building by the IT@angalore no commercial activities
were found to be conducted on the said buildinge Bhilding comprised of ground
plus three stories and also had common service arelading basement, stilt floor,
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terrace and lift. The area of the each floor wag.B2 sq/. mts. And the total area of
the building was 715.36 sg. mts.

4.10 | find that the provisions of Section 54F e 1T Act 1961 is a benefit giving
section and the same should be constructed liber@lhce an assessee falls within
the ambit of a beneficial provision, then the saidvision should be liberally
interpreted. The Apex Court in the case of Bajanpe Ltd. 196 ITR 188 (SC). A
provision in a taxing statute granting incentivesr fpromoting growth and
development should be construed liberally, and esins provision for promoting
economic growth has to be interpreted liberallye ttestriction on it too has to be
construed so as to advance the objective of thegigom and not frustrate it. While
interpreting the various provisions, the Court musit adopt a hyper technical
approach and to apply cut-and-dry formula. A pragimapproach should be adopted
so that the object of the introduction/insertion afparticular provision could be
achieved. [Similar views have been expressed igilaldKamlapat v CIT [1969] 73
ITR 702 (SC); CIT v. Strawboard Manufacturing Ctd.[[1989] 177 ITR 431 (SC) at
page 434 and CIT v. South Arcot District Co-opematMarketing Society Ltd. 176
ITR 117 (SC) at page 119]. The Supreme Court in @&8us Favourite Industries,
(2012) 7 SCC 153 has observed:-

'21 Furthermore, this Court in Associated Cement@anies Ltd. v. State of
Bihar [(2004) 7 SCC 642], while explaining the nature tbé exemption
notification and also the manner in which it shobll interpreted has held:
SCC p. 648, para 12)
“12. Literally, exemption is freedom from liability, tax or duty.
Fiscally it may assume varying shapes, specially,ai growing
economy. In fact, an exemption provision is likexception and on
normal principle of construction or interpretatioof statutes it is
construed strictly either because of legislativetemion or on
economic justification of inequitable burden of gimessive approach
of fiscal provisions intended to augment State maee But once
exception or exemption becomes applicable no ruleprinciple
requires it to be construed strictly. Truly speakitiberal and strict
construction of n exemption provision is to be kea at different
stages of interpreting it. When the question isthwiea subject falls in
the notification or in the exemption clause thebeiing in the nature of
exception is to be construed strictly and agaihst $ubject but once
ambiguity or doubt about applicability is lifted @nhe subject falls in
the notification then full play should be givenitand it calls for a
wider and liberal construction. (See Union of IndiaWood Papers
Ltd. [(1990) 4SCC 256: 1990 SCC (Tax) 422] and Mdoge
Chemicals and Fertilisers Ltd. v. CCT [1992 Supp $CC 21] to
which reference has been made earlier.)”

22. In G.P. Ceramics (P) Ltd. v. CTT (2009) 2 S{X, ¢his Court has held:
(SCC pp. 101-102, para 29)
“29. It is now a well-established principle of lathat whereas
eligibility criteria laid down in an exemption nétation are required
to be construed strictly, once it is found that #pplicant satisfies the
same, the exemption notification should be condtiizerally. [See
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CTT v. DSM Group of Industries [(2005) 1 SCC 655CC para 26);
ITSCO Ltd. v. State of Jharkha[{@005) 4 SCC 272] (SCC para 42-
45); State Level Committee v. Morgardshammar Inda [(1996) 1
SCC 108];_Novopan India Ltd v. CCE & Custo[fh994 Supp (3) SCC
606]; A.P. Steel Re-Rolling Mill Ltd. v. State of Kerdlg2007) 2 SCC
725] and_Reiz Electrocontrols (P) Ltd. v. CGR006) 6 SCC 213]”

4.11. In this case the deduction u/s. 54F it isuregf that the investment should be
made in a residential house. In this case it snsthat the appellant had made an
investment in the residential house. The said homas sanctioned to be both
residential and commercial. Therefore in my opinithe appellant satisfied the
condition of the investment in a residential howse thus the section must be
constructed liberally to grant deduction to the afpant to the extent of residential
house investment. | therefore hold that the appéll@as entitled to deduction u//s
54F of the Act on the investment made in the resimeportion. Having held so, it is
relevant to segregate the residential and commeéeri@a. The ITO at Bangalore has
physically inspected and found that there was acsire and no commercial activity
was found. The AITXO opined that as there was asgfacade and this gives a
commercial look to the building. However, factuallp commercial activity was
found to be done in the said premises. | furthed fthat the AO method of
determination of residential area is not backed dny basis. The AO came to a
conclusion that only™ floor is to be treated as residential is not suped by any
basis. It is well known that ground floor of burds are used for commercial
activities and such practice is seen all over tlmudry and therefore | hold that the
ground floor area be held to be commercial in natand the rest three floors are
held to residential in a nature. | further hold ththe basement, stilt, terrace and lift
room are a part of the common area of the entirigding for common use by all the
occupants hence this area also is to be consid&®th commercial and 75%
residential area. | also hold that the best mettmdetermine the cost of construction
is to spread the total cost over the four floorsi@ty and accordingly | direct that
25% of the investment should be considered to lerta commercial area and 75%
of the investment should be considered to be madee$idential area. | therefore
hold that the deduction u/s.54F of the IT Act 196duld be restricted to 75% of the
claim made by the appellant. | therefore deterntireededuction u/s 54F of the Act at
Rs.42,39,18176% of Rs.56,52,242) and the AO is directed to recomputed the capital
gains accordingly. This ground is partly allowed.”

Learned Departmental Representative vehementlyeodstthat Assessing Officer had
rightly made the impugned disallowance as the asgsekad not fulfilled the relevant
conditions for claiming section 54F deduction iregtion. We do not find any dispute
between parties about the assessee having tratsféiis relevant capital asset
followed by re-investment of the consequential dpgains is new asset which
happens to be both residential as well as comniefidi@ Revenue’s endeavour is to
disallow the entire deduction componeputa the re-investment of assessee’s capital

gains made in the new building comprising of foloofs. We make it clear that
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taxpayer is very fair in declaring the ground floafr his new house as used for
commercial purpose as against the remaining thpeerufloors taken as a residential
unit. The question that arises for our considerat®oas to whether the CIT(A) has
rightly apportioned assessee’s deduction to 25% i$5%; floor-wise or not. Our
instant adjudication supports the CIT(A)'s actian this effect as he has rightly
proceeded on an assumption that section 54F islactien provision to the liberally
construed. This is not the Revenue’s case thaB thaors of the building in question
are not used for residential purposes. We thereiftien the CIT(A)’s findings under
challenge restricting the assessee’s deductiomdfaithe extent residential portion of
the building only by treating the same to ke résidential houseas per the true
legislative intent u/s 54F of the Act. The Reveffais in its instant latter substantive
ground as well.

5. This Revenue’s appeal is dismissed.

Order pronounced in open court on _ 27/07/2018

Sd/- Sd/-
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